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SOME OBSERVATIONS OF A JUDGE 


An Address on November 1, 1938, Before the Dade County Bar Association 
By PAUL D. BARNS, Circuit Judge 


IN RE: THE BENCH AND BAR AND THE ADMINISTRATION OF JUSTICE 


Our Government in the beginning was to secure the life, liberty, property and pur- 
suit of happiness of the governed. As an institute to accomplish this, the government 
has established laws and courts to enforee them. 


It does not require an unreasonable amount of effort to determine what rights one 
has under most any given set of cireumstances. We all know very well the difference 
between right and wrong, and what duties we owe one to another. It is a common ex- 
pression for some to say, “We ought to have a law” for this and that, et cetera, when as 
a matter of fact we probably already have such a law, but the observer fails to realize 
that in so many instances when it appears ‘we ought to have a law’ it is not that we 
are deficient in laws but in the laws being enforced. It is likely that we have too many 
regulatory laws already. 


Of what benefit is it to have laws granting us certain rights and remedies for certain 
wrongs, if we are not provided with adequate protection of acknowledged rights or the 
means of securing those remedies granted us by the law? 


Of course every one knows that the courts are institutes of the government where 
judges, jurors and attorneys try cases. But what is the relationship of courts to the 
government and the governed? It is the institute of government that is supposed to make 
effectual all that for which government is primarily organized to accomplish. 


The individual makes certain concessions of his rights to the government in exchange 
for certain protection from the government. When the premium for the protection be- 
comes too high or the protection vanishes the individual is compelled to abandon reliance 
upon ‘government, and naturally ceases to have a feeling of patriotism or a willingness _ 
to contribute toward its maintenance to that degree by which the government fails in its 
purpose. 


The most conspicuous governmental failure today is the administration of the law as 
distinguished from law itself. By administration as used in this instance is meant 
“business management.” 


The administration is the machinery or vehicle or means by which law is enforced 
and applied. It has not so much to do with creating the right; it deals with the remedy 
—the means by which law is made law in fact—the means by which the right is made 
effective. The laws gives us the right and the right to the remedy; the courts are 
institutions by which the law is made effectual by application. 


It may be that the social and economic fabric changes while the law remains stable, 
and should likewise be changed, but it is not so much from the lack of change of the 
law relating to rights and wrongs and duties that the public suffers; it is from the lack 
of security to those rights, and lack of remedy for wrongs which are already recognized 
as existing, that the public suffers mostly, as distinguished from a mere right to the 
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remedy or security. When acknowledged rights are protected there will occur a natural 
growth and development of the substantive law that will be easily applied to changing 
conditions. 


The people are fairly well protected in having adequate rights recognized by the 
law, but not in the enforcement and protection of those rights which they already have. 
If one has a right which is not enforced or protected, he really doesn’t enjoy the right 
to which he may admittedly be entitled. He looks to the publie officers (servants) to 
protect him upon a proper presentment and when they fail, his faith in government and 
law and order weakens. 


Elasticity 


It seems that our profession, the legislatures and the public have failed to recognize 
that the machinery of the courts is not elastic like that of other businesses. The people 
believe their courts should be and want their courts to be run on a business like basis 
and do not always understand some of the things that hinder them being so operated. 
Of course the clerk of the court, when he can not do all that is required of his office, 
ean deputize others who become deputy clerks and they can then perform such duties 
as are required of the clerk, and thus the law permits elasticity by the increase or 
decrease of the personnel in the clerk of the court’s office according to the demands. 


The same is true of the shriff’s office, the tax collector, tax assessor, road depart- 
ment, and most every other branch of government, But what happens when the work 
of a judge increases? 


Can he employ deputies to do his work? No! Neither do the people want the judge 
handing his work to others to decide their rights. They want and expect the judge to 
do it. And, generally speaking, the law does not provide for the appointment of new 
and additional judges just because the burden of litigation doubles. The law does not 
provide for such elasticity in the increase or decrease of personnel of the judiciary, and 
neither is it the general custom for even a survey to be made periodically of the burden 
of the judiciary. 


It does happen that the legislatures from time to time do increase the judiciary’s 
personnel, but such oecurs long after it is needed, and then only after some seriously 
minded legislator gets such legislation through, and then he often comes home to face the 
accusation that he has just created another office holder for the public to carry, when 
the same thing occurs daily in all lines of the administrative branch of the government 
without the necessity of a legislative act and without the public even being advised of 
such action. All without protest or the necessity of any political maneuvers, We should 
have more elasticity in this regard than we now have. 


Supreme Courts 


When the work of a Supreme Court becomes congested, certainly there is a variety 
of means whereby it may be relieved. (1) Intermediate courts may be temporarily 
organized by the use of trial court judges who may be ealled together by the governor 
of a State, or better, the Chief Justice of the Supreme Court (if the law was made to 
so permit) and sitting together, be assigned fifty, one hundred, or two hundred cases 
for decision, with the privilege of certiorari to the Supreme Court, which certiorari 
could be made a matter of discretion with the Supreme Court; (2)* or else such trial 
judges could be assigned (temporarily) to the Supreme Court, it being provided that 
two trial judges sitting with one Supreme Court Judge would constitute a division with 
authority to exercise the power of the Supreme Court, which judgment, in the event 
of no dissent would become the judgment of the court, or else one trial judge sitting 
with the two Supreme Court Judges could be authorized with like power. By either 
method the Supreme Court could become sufficiently elastic to discharge its burdens. 


When a trial judge of a court of superior jurisdiction is assigned or called for duty 
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on the Supreme Court of a state, the conditions might be that such would require 
another to be assigned to his bench and that in turn could be accomplished by an inferior 
trial judge being likewise temporarily transplanted, or a member of the bar being 
temporarily called to the bench. 


Of course it will entail expense, but courts are.all expensive and courts for revenue 
have been tried and found unsatisfactory. The object should be toe procure a judicial 
organization sufficiently elastic to meet the demands upon it, and to make the judicial 
foree sufficiently elastic to meet the demands upon it, and to make the judicial force 
sufficiently mobile so that, like an army, it can be utilized on the frontier where and 
when needed, while recruits are procured at home to save it from default when the regular 
judges are called from their posts. 


The judicial forces at present are not sufficiently mobile; neither are they suffici- 
ently elastic. Judge Taft’s views as to the one-time condition of the Federal judiciary 
are no doubt applicable to many of the judiciary systems of the various states: 


“The adjustment of our judicial force to the disposition of the increasing 
business by introducing into the administration of justice the ordinary business 
principles (used) in successful executive work; (i.e. the use) of a head charged 
with the responsibility of the use of the judicial foree at places and under con- 
ditions where the judicial force is needed.” 


Those who have given the courts consideration, often come to the conelusion that 
at least the burdens exceed the capacity of the judicial machinery, as in 1864 Lyman 
Turnball, then Chairman of the Judiciary Committee of the Senate, in introducing a 
bill providing for the increase of the judiciary stated: 


“The amount of business accumulating in the Supreme Court amounts 
almost to a denial of justice, and some legislation is necessary, and will become 
more necessary as the business accumulates in the court, to relieve it.” 


As to an overburdened court, it has aptly been said concerning a previous condition 
of the United States Supreme Court when overburdened : 


“There are intrinsic limits to the size of a court if it is to be a coherent 
instrument for the dispatch of business and at the same time to observe the needs 
of consultation and deliberation. The effective conditions for insuring the 
quality of judicial output of the Supreme Court have been maintained. Human 
limitations have been respected. Confidence in the competence of the Court 
has not been won by the presence of an occasional man of genius. The explana- 


tion lies rather in the capacity of the Court adequately to dispose of the tasks 
committed to it.” 


Chief Justice Hughes, in addressing the American Law Institute in 1935, said: 


“Tt is idle to talk of reforms if judicial administration, which underlies 
the enforcement of all laws, is not kept adequate and efficient.” 


We have experimental stations for the advancement of agriculture, hospitals for 
the insane, penitentiaries for the criminals, geodetic surveys, a Smithsonian Institute, 
historical societies in abundance, and appropriations for monuments to the dead, all of 
which are for good purposes, yet only trifling amounts are spent to see whether or not 
the machinery of the courts is sufficient and adequate to protect the rights of the liv- 
ing — that which is most vital. I believe one has the rizht to demand of the courts a 
reasonable, prompt and proper trial at reasonable cost, betore a fair, impartial and ex- 
perienced judge, with a right to have the determination of the lower court reviewed by 
a court composed of judges of like qualifications, within a few months after the appeal 
is instituted. The factual accomplishments and defaults of the court seem to he of too 
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little concern to our profession and the legislators, and to attempt to remedy a bad con- 
dition of affairs in the administration of the business of the court without knowledge 
of the facts is futile. 


When and if we do have some body of men constituted to ascertain the faults of 
the system and the remedies needed, it will of course be a logal affair and of more or 
less local application. 


The administration of justice is a local affair. Surveys are worthless until utilized. 
The reports of the surveys are only good in determining the policy that has been fol- 
lowed and the policy that should be followed. The administration of justice is a con- 
tinuous affair and what is needed is a continuous investigation so that such deficiencies 
as may have formerly existed can be compared with present deficiencies. A short-coming 
continuously apparent is more likely to be remedied, at least the data should be available 
when authority with power to grant relief is inclined to act. 


Opinions rendered without knowledge of the facts are worthless. For the courts to 
catch up with their business requires first a knowledge of its business problems, 


The personnel of the bench, and the conditions under which they work, have a great 
deal to do with which one of two decisions will be rendered in a particular case. By 
“personnel” T have reference to the quality and quantity of the judges of the courts. As 
to quality, little need be‘ said, as the needed qualities of primary importance of a judge 
are self-evident. However, the administration of justice is a science within itself, as con- 
trasted with adjective and substantive law. 


The administration of law is not an exact science, like mathematies. It is more like 
the practice of medecine. It is often a matter of mere judgment, and the judgment will 
be determined by the mental attitude of the judge, and his whole life’s history may be 
a governing factor in determining the judgment rendered in the particular ease. 


Another item to be considered in relation to the personnel of the bench is one 
closely related to the one just mentioned. A judge, as I conceive it, should be ever 
mindful that a great deal depends upon him, not only whether a cause shall be decided 
correctly or incorrectly, but whether the cause shall be decided at all or not. If delay 
is to be a denial of justice, he should see to it that it is not his delay that has denied a 
citizen of his justice. If the administration of justice, as has been said, “‘is the most 
noble attribute of sovereignty” then I would say a “denial of justice is the most ignoble 
act in the name of sovereignty.” 


When the legal profession and the judicial system fail to render adequate service, 
it naturally follows that commissions composed of men without legal training will be 
resorted to where justice will be administered more according to personal views in lieu 
of the written law or custom or by a trained legal profession. We are witnessing this 
transition at this period. 


Postmaster General Farley says “That administration of the law is too slow for 
business; that business progress is faster than the courts, hence the creation of com- 
missions that can and do create their own rules of procedure and render their services 
with expedition. 


The progress of centuries can be lost in a day and the legal profession should be 
ever diligent to make the administration of justice a profession and not a mere oeceu- 
pation, and to accomplish this we must adjust our minds to the view that courts are to 
be temples of justice where justice will be administered with promptness and without 
excessive cost. 


We may just as well face the facts: we need less delay than we now have; less 
cost of procuring decisions and a highly trained and prosperous legal profession. With 
better training and better service we will enjoy more prosperity. 


A 
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As stated, conditions under which courts work are vital factors in the administra- 
tion of justice. One factor is the necessity of refernces to masters. This is objectionable 
for two reasons: 


First The cost of transcribing proceedings runs into the hundreds and sometimes 
thousands of dollars, and this expense is incurred, as a pre-requisite to obtaining a de- 
cision of the court at a later date. If the litigant can not finance the deal, he is like 
ly to be denied his justice; and then if he is able to finance his case, the losing party is 
taxed with the expense which ought not to have been necessary in the first instance. 


Second Each lawsuit is subject to the law-of-diminishing-returns. By that I 
mean there is a point beyond which the litigant can not or will not risk advancements 
for costs. When a ease reaches this point he will quit, with the result that the waste 
of money and efforts theretofore occuring must fall on either the litigant or the Jaw- 
yer, both of which are bad. 


Another item of importance is this: If the assumption that each law suit will stand 
only so much taxation by way of cost is correct, then of course the greater the court: 
cost, master’s fees and court reporter’s cost, then it must follow that these costs reduce 
the attorney’s fees. The client is only willing to pay at the most what the services are 
worth to him, and it is of little concern to him whether these charges go for one thing 
or another—its not the net fees to you that coneern him but the gross costs to him. So 
I say if you want more fees, cut out the waste so you ean get the benefit. 


Out of all these propositions and problems the personnel of the bench is of the 
highest importance in the administration of justice, and like Pope says: 


“For forms of government let fools contest, 
What’er is best administered is best.” 


and as Adam Smith, with some elements of truth has said: 


“All that is needed to raise any nation from lowly barbarism to peace and 
happiness is easy taxes and a tolerable administration of justice.” 


DATA CONCERNING CASES NOTICED FOR TRIAL FOR FALL TERM 
OF 1933 AND FOR FALL TERM OF 1937 


No Cases Noticed for Trial for Fall Term of 1933 ____. 


Cases tried during term with verdtets rendered ~.-----.-...--.--. 21 
Total cases disposed of during term 


Total cases not disposed of during term (con- 


No. Cases Notice for Trial for Fall Term of 1937 
Cases tried during term with verdicts rendered 


Total cases disposed of during term 


Total cases net disposed of during term (con- 
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TIME REQUIRED FOR DISPOSITION OF CASES DISPOSED OF 
IN FALL TERMS 1933, 1937 


Institution Issue Institution 
of Suit to to Opening 
to Issue Verdict Day of Term 

34 cases disposed of in 1933 ___--------- 11.5 mo. 16.0 mo. 
37 cases disposed of in 1937 __-_-------- 14.3 mo. 21.3 mo. 
21 cases tried (with 

Wil. 10.3. mo. 5.5 mo. 16.0 mo. 
17 eases tried (with 

17.0 mo. 10.5 mo. 25.0 mo. 


Hardly a fair reflection as these figures cover some cases the second time after 
reversals in Supreme Court.) 


DATA CONCERNING CASES APPEALED FROM DADE COUNTY AND DECIDED 
BY SUPREME COURT DURING THE YEAR 1937 


I NUMBER OF CASES 
83 Cases Decided 
29 cases appealed from Common Law Judgments (35%) 


54 cases appealed from Chancery Orders or Decrees (65%) 


(1) 17 of the chancery appeals were from interlocutory orders. (29 1-2 % of to- 
tal appeals or 31 1-2 % of chancery appeals.) 


(2) 37 of the chancery appeals were from final decrees (44 1-2 %) 


Il LENGTH OF TIME 83 CASES WERE IN COURT 


Time ’ Time Time from 

in in Institution 

Cireuit Supreme of Suit to 

Court Court Disposition 

11.6 mo. 11.8 mo. 24.7 1.10. 
(1) Interlocutory orders -........-..-- 11.0 mo. 10.2 mo. 22.0 mo. 
-deerees, 11.9 mo. 12.6 mo. 26.0 mo. 


The proposed Criminal Code has been completed and 
printed. Those wanting copies should write the Editor. 
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IN DEFENSE OF THE INTERGRATED BAR 
By STANLEY M. REINHAUS of the Santa Ana Bar (Cal.) 


The attention of a good many of the lawyers of this State, who are interested in 
The State Bar of California, including that of the writer, has been called to the letter 
of Charles Kasch, Esq., to Mr. Louis J. Wiesen, attorney at law, of Sheridan, Penn- 
sylvania, published some time ago in The State Bar Journal. 


Apparently Mr. Kasch, in his letter, has misconstrued the organization and 
administration of the intergrated bar of the State of California, The State Bar of Cali- 
fornia, and is not entirely ‘cognizant of what it has done and is at the present time do- 
ing in the improvement of the administration of justice. 


The State Bar of California is a public corporation, incorporated under an act of the 
Legislature of this State. Its officers are, therefore, State officers. Being a public eor- 
poration, it functions not for the benefit of the members of the profession, but for the 
people of the State at large. Lawyers, in fact, are public servanth, officers of the court, 
licensed by the State. The State Bar is administered by the lawyers of the State for the 
public good and in this it differs from an ordinary trade association which acts, of course, 
only for the benefit of the particular trade; but what is a benefit in the legal field to 
to the State of California, is, of necessity of benefit to the lawyers. 


The State Bar is governed by a Board of Governors consisting of fifteen members. 
This Board of Governors is representative of the lawyers of the State, being elected by 
districts. Any lawyer in the State can become a candidate for the office of Governor 
from his district provided he files a nomination petition signed by twenty lawyers of 
his district, and he must then stand election in his district. As a matter of fact, a Gov- 
ernor of The State Bar represents not to exceed 1000 lawyers. A member of Congress 
represents around 300,000 constituents. Inasmuch as it is impossible to have the attend 
ance of a great majority of lawyers at the annual meeting of The State Bar, which is 
provided for by statute, the action of the annual meetings is purely advisory upon the 
Board of Governors. There are approximately 13,000 lawyers in the State of California. 
Even if 1000 of them attended the annual meeting of The State Bar, their action is not 
as representative of the bar as a whole as the action of the representative Board of Gov- 
ernors elected by the lawysrs of the State, for at the annual meeting it is only natural 
to presume that the majority of lawyers attending the same will come from points near- 
est the meeting by reason of the less expense of travel and less loss of time from their 
offices. 


But when Mr. Kasch states that the busy and experienced lawyers of this State are 
conspicuous by their absence at annual meetings, he speaks without knowledge of the 
facts, for the annual meetings are in fact attended by a very representative class of 
lawyers, among whom are many of the busy and experienced lawyers of the State, many 
of whom for many years have enjoyed a vacation at the time of the annual meeting and 
in facet attend the same as much for the social end and for the pleasure of renewing 
acquaintanceship with friends in the profession from other parts of the State as to take ~ 
part in the deliberations of the meeting itself. Also attending the annual meeting are 
generally the Justices of the Supreme Court, a majority of the Justices of the Appel- 
late Courts, and a great many of the Trial Judges of the State. In fact, at the 1937 
meeting there were 4721 lawyers and 60 judges in attendance, while in 1936 some 470 
lawyers and judges registered. In 1935, at the San Francisco meeting, 544 lawyers and 
48 judges attended. The annual meeting, therefore, considered only as a deliberative and 
recommendatory body, is well worth the time that the lawyers give to it. The recommen- 


dations of the annual meeting are to a great extent followed by the Board of Govern- 
ors. 
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Now what has The State Bar done for the local bar association? It has attempted to 
make the local bar association articulate in providing for a conference of delegates of 
local bar associations immediately before the annual meeting, to make recommendations 
to the annual meeting and to the Board of Governors. Mr. Kasch ealls attention to the 
fact that the Conference of Bar Association Delegates is an extra-legal body. That is 
true. But the local bar association is also an extra-legal body and the records of The 
State Bar will disclose that only about half of the lawyers belong to their local bar as- 
sociations. The Conference of Bar Association Delegates, therefore, is representative only 
of the local bar associations and is not representative of the bar as a whole as is the 
Board of Governors. That is the reason that its action is only recommendatory to the 
Board of Governors of The State Bar. The resolutions of the Conference of Bar Associ- 
ation Delegates are presented to the annual meeting which may endorse the same but 
they are also made direct to the true representatives of the bar, the Board of Govern- 
ors. In fact, during the five years that the Conference has functioned, in only about 
two instances have its resolutions been disapproved by the annual meeting of The State 
Bar. In creating the Conference of Bar Association Delegates, The State Bar has giv- 
en greater impetus to the local bar associations in that they become directly advised of 
the workings of The State Bar and its Board of Governors, and the records will dis- 
close that local bar associations, since the organization of the conference, have increased 
in membership and that their members have become more interested. 


The functions of The State Bar have been roughly divided into three classifications. 
First, admissions to practice, second, discipline, and third, improvement of the admini- 
stration of justice. Mr. Kasch admits in his letter that The State Bar has raised the 
standards for admission to the bar. This it has done through its committees of bar ex- 
aminers and this it has done for the public good of the State, that the public, in seek- 
ing a lawyer, should be able to go to one whose license represents that at the time of 


his admiss‘on he was properly qualified, both from moral and edueational standards, to 
practice law. 


In the matter of discipline, The State Bar has performed two functions. First, in 
weeding out unfounded complaints against lawyers without giving any publicity what- 
ever to these complaints, and secondly, in ridding the profession of dishonest and un- 
ethical lawyers, or if the offense is not of sufficient merit to justify disbarment, or 
if there are extenuating circumstances, then through public or private reproval, or sus- 
pensions, to call the misdeed or unethical conduct to the attention of the lawyer and 
to give him another opportunity. Again, The State Bar functions for the benefit of 
the public in weeding out of the profession the persons who are unworthy to represent 
the publie in its business and personal matters. 


In the third function of The State Bar, improving the administration of justice, 
The State Bar has already accomplished much. Some years ago The State Bar joined 
with other civie organizations of the State of California to propose constitutional amend- 
ments to put teeth in the office of Attorney-General, to provide a more scientific method 
for selection of Supreme and Appellate Court Justices, and to eliminate the antiquat- 
ed rules which prevent a judge from commenting on the evidence and a prosecuting 
attorney from commenting on the fact that a defendant in a criminal action has not 
himself testified therein. . These amendments were adopted by the people. At the 
last session of the State Legislature, The State Bar proposed and had passed resolu- 
tions submitting two constitutional amendments. The first changes the personnel and 
makes more effective the judicial council of this State; the second provides for the 
removal of a judge immediately upon conviction of a crime involving moral turpitude. 
These two measures will be on the November ballot. Among the other State Bar spon- 
sored measures which were enacted was one providing for a retirement system for judges 
in this State; another provides for the liensing of bail bond brokers. These measures 


are all for the common good of all of the people in this State and as a result benefit 
the lawyers. 
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In addition to this, The State Bar is at the present time, through its committees, 
working upon a system to change and make more effective the strueture of the Apel- 
late Courts of this State and to provide for a revision of our inferior court system. 
The subjects are large and extremely important ones and require much research and 
study. In addition to this, The State Bar has greatly curbed the unlawful practice of 
the law in this State. It has entered into treaties with the banks and trust companies, 
with the title companies, and with the real estate brokers of the State which definitely 
set forth and limit the practices of these generally offending organizations. This again 
is done for the public good in that a person is entitled in seeking legal advice, to have 
the same given by a lawyer duly qualified to advise and who owes his sole allegiance 
to his client. These treaties are being fully performed. Ambulance chasing, through 
committees and investigators of The State Bar, has been practically eliminated in the 
larger centers of population where the same was principally practiced. True, eases 
of ambulance chasing still arise, but just as quickly as the evidence can be obtained, The 


State Bar does all in its power to stop this pernicious practice and its committees and 
investigators are constantly at work. 


The State Bar, in other words, as rapidly as it ean consistently operate, is improv- 
ing the administration of justice. 


Mr. Kasch’s objection that trials are just as slow and expensive is, I believe, with- 
out foundation. In most of the counties in this State, an action can be brought to trial 
within ninety days after it is at issue. The only necessary expense of each party liti- 
gant is $6.25 per day for reporter’s fees. In addition to this, the litigant must, of 
course, pay his witness’ fees and if he desires a jury, the per diem for the jurors. These, 
however, are expenses of litigation which it is practically impossible to eliminate. His 
objection that appeals are still slow and very expensive is being remedied by the pres- 
ent work of the committees in improving the Appellate Court structure. The expense 
of the appeal, of course, is limited to the preparation of transcript and to the printing 
of briefs. This expense will probably continue. His objection that probate procedure 
is so cumbersome and expensive that joint tenancy and escrow deeds are used inereasing- 
ly, should not be a charge against The State Bar. The probate practice in California 
is probably the simplest probate practice in the Nation today. Furthermore, The State 
Bar has sponsored and continues to urge improvements in probate procedure when- 
ever meritorious suggestions for change are made to the Board of Governors. However, 
joint tenancy and escrow deeds are entirely legal and for that reason will undoubtedly 
be continued to be used by many to avoid the time and expense attendant on probate. 


Mr. Kasceh is disappointed “over the increasing tendency to entrust the administra- 
tion of justice to boards and commissions” and in the failure of The State Bar to stop 
this growth. Space does not permit more than the most superficial examination of this 
indictment, which, in reality, is a charge which embraces a criticism of the lack of any 
program on the administration of justice. There is no doubt that the tremendous growth 
of administrative boards and tribunals is in a very large measure due to the increasing 
interest of government in the management of the life of the people. Thus, to say the 
least, it is debatable whether either the profession or the court sis responsible for the 


growth of adiministrative tribunals. And it is just as debatable whether the growth of 
such a system should be discouraged. 


But the principal advantage that the intergrated bar in this State has given to the 
lawyer is that it has increased the standing of the profession before the public. The fact 
that it is more difficult to be admitted to practice, the fact that the lawyers themselves, 
through their disciplinary action rid the profession of unworthy members and the fact 
that The State Bar has acted with other civic organizations in endeavoring to improve 
the administration of justice, has raised the standing of the profession in the public 

ye. The opinion of The State Bar is now sought upon public questions. Its endorse- 
ment of legal measures is respected and the Legislature itself now adopts the recom- 
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mendations of The State Bar especially when the same hav been approved by a majority 
of the members thereof on plebiscite requested by its Board of Governors. 


A few years ago a secret ballot was taken by a legislative committee on whether 
the lawyers of the State desired to continue with its integrated bar. The lawyers of 
the State, by a vote of almost four to one voted to continue.—State Bar Journal (Calif.) 


THE LAWYER IN PUBLIC OFFICE 


Among the Cannons of Professional Ethies of the Chicago Bar Association, is one 
on “The Lawyer in Public Office,” which should be adopted by every other bar asso- 
ciation. It reads as follows: 


“When a lawyer is elected to the legislature, or an executive or other public office 
of any kind, or holds any public employment by election or appointment, his duty as 
the holder of such office or employment requires him to represent the public with 
undivided fidelity. His obligation as a lawyer (with which we are here concerned) con- 
tinues; as example, it is improper from him, as for any other lawyer, to represent con- 
flicting interests, and therefore it is improper for him to act professionally for any 
person or corporation including a municipal corporation, or for any other private or 
publie body which is actively or specially interested in the promotion or defeat of legis- 
lative or other matters proposed or pending before the public body of which he is a 
member or by which he is employed, or before him as the holder of a public office or 
employment. The principle is not that these interests do necessarily conflict, but that 
they may conflict; no lawyer (say the courts) having duties to perform of a fiduciary 
nature, shall be allowed to enter into engagements in which he has, or can have, a 
personal interest conflicting, or which possibly may conflict, with the interests of those 
whom he is bound to protect. There are other applications of the code of legal ethies 
to the special case of a lawyer in public office, but it is unnecessary to detail them. 
These are over and above the duties which are not peculiar to lawyers, but which apply 
equally to laymen in public office; such as the duty to preserve the legislative branch 
free and independent of control by the executive, an independence which can searcely 
be maintained if a considerable number of members of the legislature are in receipt 
of salaries from employment in the gift of publie offices or boards, local, state ,or fed- 
eral for it is to them that the member may feel responsible for his conduct in office, 
and he may look to them for direction and advancement, passing over the public, the 
true and ultimate source of his authority. These are considerations which the lawyer in 
public office, above all men, should have at heart; and in failing to observe them he is 


recreant not only as on in public office or employment, but also to his professional ob- 
ligations as a lawyer.” 


This cannon was recently adopted by the Illinois State Bar Association. —Chicago 
Bar Bulletin. 
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THE DIVORCE TRAFFIC ITS CAUSE AND CURE 


MARY LOU BAKER, Clearwater 
Co-Winner of Redfearn Prize, Stetson University 


“Here they come, the couple plighted 
On life’s journey gaily start them 
Soon to be for aye united 

Till divoree or death shall part them.” 


Probably the best Treatise on the American system of Government is that of Lord 
Bryce, an Englishman, in his “American Commonwealth.” The writer of expert opinions 
on the question of marriage and the raising of children is often the childless, unmarried 
woman. By analogy the unversed inexperienced student may give the most accurate and 
unbiased counsel on the question of domestic relations. 


The divorce traffic is most real, most general, most active. The word “Traffic,” 
though considered synonymous with the aristocratic word “Commerce,” and with the 
democratic word “Trade,” in its very connotation denotes activity. There might be dull 
trade, but hardly dull traffic. Yet, the Divoree Traffic is not so extensive nor so und 
mixed an evil as it is generally persumed to be. No less an authority than the ultra- 
modern “Encyclopedia Brittanica, calls attention to the fact that it is impossible to say 
how far the frequency of divoree has been or is a social injury, and concludes that no 
inferences regarding the moral or social condition of a community are warranted by rea- 
son of the prevalence of divorcee there. Nevada with the highest ratio of divorces, is 
lowest. Divorce is a less evil than murder, which method has not infrequently been 
used to get rid of a spouse. Divorce among negroes marks a step in advance from the 
condition of illegal unions once characterized of the race. Divorce is generally con- 
sidered preferable to the separation agreements of the early modern period. In the United 
States in the year 1928, divorces were in the ratio of four to each thousand marriages. 
After all the true spirit of American home life is not in the whirlwind of Hollywood 
sex drama, of trashy literature, and of the cackling emptiness of amateur prostitution ; 
nor is it in the earthquake of State competition for the granting of divorcee decrees: 
nor is it in the hot fire of organized, police-protected vice everywhere rampant. Instead 
it is to be found in the still small voice of the millions of homes where babies do thrive 


under the car of parents who love each oti:er. There yet remain many mouths which 
have not kissed Baal! 


As Divoree is not an unmixed evil, neither is marriage an unmixed good. Not all 
marriages are enterd into soberly, advisedly, and in the fear of God. Man is not made 
for marriage. The institution of marriage is made for man. The institution of divorce is 
also for man. Indeed, the State itself is the servant of man, despite the contrary opinion 
of some arrogant ones. The very heart of the forceful decision of Justice McReynolds in 
the case of Pierce vs. Society of Sisters of Jesus and Mary? is the phrase “the child is 
not the mere creature of the State.” It is hardly true that the child is for the home, but 


rather the home is for the child. In any discussion of divoree, the primary right of the 
child should be considered. 


Indeed if there be furnished education of the right quality to the child and in the 
right quantity, that in itself is the most potent remedy for all social ills. The child can 
be taught wisdom instead of smartness. John Erskine says that “where morality — that 
is, personal obligation and responsibility — is not taught from the home up, the edu- 
cational system becomes first an expensive folly, then an organized racket.”3 Yet, de- 
spite the many defects in our school system, statistics reveal that the lowest ratio of di- 


1. I Kings Chapter 19 Verses 11 and 12, and 18. 
2. 268 U. S. 510. 
3. 
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voree exists among college graduates. One taught to examine, discriminate, appraise, 
eliminate bias and try to reach correct results will be better to choose a mate, and to 
conciliate differences that arise. The quality of that education should be improved. 
Though prodigal in quantity, it often gives over-emphasis to the future role of the stu- 
dent as a wage-earner, to the neglect of training that student as a mate, a parent, a 
citizen. What kind of training for matrimony could have been given to the principal ac- 
tors in that most revolting of modern Florida cases, MALLOY vs EDGAR, reported in 
175 Southern at page 863. In our educational system, outer well-being alone may be 
stressed, while inner states are ignored. The folly of any attempt to make the social 
sciences into exhibitions of exclusively material forces, throws us back to a primitive use 
of fang and claw in the struggle to survive. The obligation to keep one’s word in busi- 
ness grows ever weaker. Cynicism spreads like an epidemic. No wonder the marriage 
vows are taken with secret mental reservations, It is well to outline plans for more 
efficient methods in the reseue and restoration of those who are beaten and fallen on 
the rocky Jericho road of married life, yet may we not first improve that road itself 
with competent juvenile court officials and other social agencies to the end that it may 
be freer from the incompetent and reckless drivers? 


In viewing our problem from the standpoint of training for successful marriages 
let us also consider the generally accepted premise that it is through the emotions that 
one falls in love, while the suecess of the romance depends largely upon the intellect. 
The man under-developed physically is called a dwarf; the under-developed mentally is 
called an imbecile, but we have not even a name for the man of emotional immaturity, 
and practically no training to develop one emotionally. Certainly a sweetheart should 
be chosen with the same cool, appraising judgment used in selecting a clerk or cashier. 
Instead the tenor of teaching concerning the technique of mating is that of the pirate 
ship, which does not fly the skull and eross-bones before the prize is taken, but instead 
flies the flag most likely to accomplish the purpose of gaining possession. The utter 
lack of emotional training or control is a major factor in divorce causes. The tumultous 
boiling over of the emotions frequently puts out the fire of affection itself, and all is 
cold and dead. 


The origin of our divorce law may be learned from a study of the debate in the 
British parliament during the passage of the Divoree Act of 1857. The Mosaie law mak- 
ing divorce lawful for “some unseemly thing,”’4 was extended by the school of Hillel 
to causes of trifling importance or even to motives of caprice, not limited to moral 
delinquency. In condemnation of such interpretation, and of the double standard, Jesus 
of. Nazareth, according to Matthew, gave a most strict construction of the ecclesiasti- 
eal law. That friend of the ex-wanton known as the Magdalen, that protector of the 
women taken in adultery, demanded that women be recognized as human beings in a 
day when polygamy was general, and adultery was condoned so long as one man did 
not violate the wife owned by another. The wife who did not please might even be ejec- 
ted from home like Hagar, without a bill of divoreement, and without means of earn- 
ing a livelihood. Yet the church, using the reported saying of the Galilean as its guide, 
refused to allow any divorcee except for pre-nuptial unchastity. Obviously it is not un- 
Christian to say that a woman need not live with a cruel, lazy, criminal, debauched, dis- 
honest husband all her life, bringing into the world degenerate, diseased and criminally 
inclined children. It seems appropriate to suggest that in adopting the reported words 
of the great Galilean assigning adultry as the sole ground for divoree, we ought also to 
adopt his definition of that word “adultery” as found in Matthew 5, —28; “whosoever 
looketh on a woman to lust after her, hath committed adultery with her already in his 
heart.” Under such a construction a decree of divorcee should be easy to obtain even by 
the most orthodox. The clash of the ecclesiastical concept of marriage as a church sacra- 
ment, with that of the Roman state, regarding marriage as a civil contract and permit- 
ting divoree for a variety of reasons, and sometimes by mutual consent, has persisted 


4. Deuteronomy chapter 24 verses 1 to 4, revised version. 
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and continues to persist to this day. As a result divoree law and forms of procedure are 
hopelessly confused. It may aptly be described in the language of Bentham in his de- 
seription of English law as “A Fathomless and boundless chaos, made up of fiction, 
tautology, technicality and inconsistency, and the administrative part of it a system of 
exquisitively contrived chicanery which maximizes denial of justice.” Indeed the law of 
divorce has that added element of having descended from the priestly law as well as 
from the common law — a half-breed, inheriting the vices of each and the virtues of 
neither. The status of modern woman, who despite the obselete laws, has advanced from 
the position of serf to the individual liberty she now enjoys makes the problem more 
difficult. The stream-line model bride of today is not the same in her demands as the 
harem occupant of centuries ago. Divorce law has not kept pace with the science and 
mechanics of our machine age. If the auto were to fail, the wise, prudent owner would 
go to the most modern garage. But were he to use the priestly logic, he would search 
the books to learn just what the inventor of the gasoline engine might have had to say 
on the question. Were he to adopt legal technique, he must inquire concerning the 
procedure of the chariot repairers of Pharaoh when the first vehicles with wheels were 
built. Divorce law does require modernization, the substitution of logical common sense 
for the soporifics of ecclesiasticism. 


In our fact finding and drawing of conclusions relevant to an analysis of this Di- 
vorce Traffic, we must concede that the parties to the marriage contract, as human 
souls and children of God, possess certain rights and dignities which are or ought to 
be beyond the powers of princes or the might of majorities, The home is their partner- 


ship to which each should contribute and in which each should share. If the home-mak- 
ing requires that the wife give up her individual work, she still deserves to share. Alimony 
ought perhaps to be an incident to the beginning of marriage rather than of its des- 
struction. The pompous insincere phrase, “with all my worldly goods I thee endow,” 
ought to be stricken and a sincere promise made by each to share with the other. Such 
things as dower, curtesy, actions for breach of promise and for alienation of affections 
are all out-moded and have no place in modern society. The woman is a person, a human, 
as much entitled to transact her business as the man to transact his. Each deserves ihe 
right to possess and to exercise personal independence, individuality and liberty. 


Next, we submit that the entire community does have an interest in the harmony and 
purity of marriage relations, in the pecuniary bearings of the marriage contract and in 
the condition of children. It is right that there be restrictions imposed and conditions at- 
tached to the termination of marriage. Why not the same care in its inception? One 
breeding live-stock uses care. Young heifers are kept from the breeding pen. If a youth 
under twenty-one may not be persumed to know enough to make a contract or to cast a 
vote, is it reasonable to persume such an infant may have sufficient wisdom to select a 
mate? In early marriages, one, usually the wage-earner, often outgrows the other, becomes 
a bigger, more colorful person, and the companionship is made less congenial. Twenty-one 
seems a proper age limit. Progressive states also require medical examinations and blood 
tests before issuing the marriage license. Mental and physical health should always and 
everywhere be required. In this connection keep in mind that the United States has 
796 cases of syphilis per 100,000 of population. Sweden has 7 to 100,000.5 There is 
also the question of economic health. A brutal economie situation impinges on the mar- 
riage problem. Millions of young people today are conomically unable to marry, when 
otherwise ready for it. Such an important factor may only be mentioned for it is hardly 
within the scope of this article to give a discussion of the many reasons why some measure 
of economic security will greatly lessen the Divorce Traffic. 


To summarize: The causes of the divorcee traffic are: 


5. Thomas Parran, in “Shadow on the Land,” taken from the review of that article published 
in Nation of Sept. 25, 1937, page 325. 
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(a) The inferior quality of education; (b) the failure to attain before marriage 
the age of discretion, a measure of emotional control, and a degree of economic health; 
(c) The obsolete character of some of the existing laws on marriage and divorce. 


THE CURE: 


1. Emancipate married women. 


to 


Revoke and abrogate all laws giving dower, and all laws giving a right of action for 
a 
breach of promise or for alienation of affections. 


Put wholesome restrictions on marriage, as to age, health, general fitness, 


4. Revise law as to grounds of divorce to make them substantially as follows: 

(a) Desertion. 

(b) Cruelty. 

(c) Adultery. 

(d) Incompatibility of temper. 

(e) Imprisonment in State prison or Insane Asylum. 

(f) Such grave breach of marital duty, dishonorable or immoral conduct, as 
would disturb the marriage relations to such an extent that the marriage 
could not reasonably be expected to continue. 

(g) Mutual consent with the limitation that such consent could not take place 
until after three years of marriage, nor after twenty years, nor until an 
agreement approved by the court had been made for the division of property 
and maintenance of the children. 


5. Give authoritative discretion to the Chancellor, not only in the granting or refusing 
of the divorce decree, but in restricting or denying the privilege of re-marriage. 


6. Have the State’s Attorney or other competent person appointed guardian ad litem 
of minor children involved in any divorcee matter. 


7. Modernize generally divorce procedure, 


At present, the ground pleaded for divorce is seldom an index to the motives which 
caused the suit to be brought. The ground alleged is often a cloak rather than a clue or 
a revelation. The allegations and proof are generally not true, not necessary, not kind. 
There seems no reason to preserve such fiction and buneombe in our procedure. The 
Chancellor must now strain at gnats, to determine whether the slow poison of bitterness 
is cruelty when no physical blow has been struck, or to determine whether an actual blow 
was cruelty or a general family fight. The wife who defends herself after receiving one 
black eye may be refused a divorce. Apparently she should have turned the other cheek. 
Yet the Chancellor swallows the camel,—scores of complaints tell of the same voluptious 
blonde, in the same hotel room, under the same circumstances, embracing the Defendant 
husband, which husband is present in court by counsel, but not contending. Of course 
the Court is perturbed by the tandem polygamy-polandry which the sensationalist pagans 
of today practice. Yet that Court has little chance to curb such undisciplined laxity 
because of the stern unbending statutes. It is known that the record made is untrue, but it 
conforms to the pharisaical law, and anyhow the divorce ought to be granted. The Judge 
knows both parties are equally at fault, but the record may not be permitted to show both 
in their true gray color. One must be painted a glistening white, and the other an 
intense black. The present procedure is bad reason, bad taste, bad law. It flatters the 
fools, pleases the perjurers, fights the fair. Yet the Judge is sworn to uphold that law. 
He should be permitted to exercise authoritative discretion, unburdened by rigid legis- 
lative enactments. No statute can reconcile those who have come to hate each other, and 
who if refused divorce might attempt each others lives. Many like Henry the Eight are 
tempted to obtain divoree by decapitation. Unyielding, inflexible laws always tend to 
make men pharisaie and hypocritical. The aristocracy of hell might keep meticulously 
the letter of the ten commandments, yet not deserve pardon. Some transcripts of testi- 
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mony are prima facie sufficient to entitle the complainant to a decree under the law yet 
the listening Judge may know that liberty is not deserved and a degree is given only as 
a premium for perjury. 


The Court should also have discretion in the matter of permitting re-marriage after 
divorcee. Under the Baumes Act there is a technical limit to the number of robberies one 
may commit. Marriage seems to need a Baumes Act. Marriage is the happiest of voyages, 
but in one of the frailest of craft. The laws of the sea forbid another ship to the officer 
if the former ship he had was lost through his own fault. The rules of the marital seas 
might properly impose a like regulation. The granting of a divorcee should not always 
grant the right of immediate re-marriage. Especially is this true when rights of children 
would be impaired. 


The institution of marriage has the peculiarity that its objects are frustrated unless 
the feelings of both the parties are in harmony. Therefore the right of citizens to relief 
from the bond of an unsuccessful marriage should seldom be denied. After all, life is 
made up of little things. John Stuart Hill in his essay on “Liberty,” says man is not 
free to sell himself as a slave; that it is not freedom for him to be allowed to alienate 
his freedom, and that therefore marriage should require nothing more than the declared 
will of either party to dissolve it. That is an extreme view, but tends to give point to 
his conclusion that no court using ordinary rules of law can decide on a subject so delicate 
in its essence and so imperceptible in its data, as some wrecked marriages. When the 
parties are good, reputable, honorable citizens, and mutually desire the termination of an 
unfortunate alliance, fully tried and proved unsuccessful, the court should have the right 
in his diseretion to dissolve the bond. Solomon said that the earth cannot bear a hated 
woman when she is married. Surely the same logie applies to the man. Under existing 
law no alimony may be paid under any circumstances to an adulterous wife, yet a some- 
times greater fault, the practice of uncharitable malice, and conceited, cold-shoulder self- 
righteousness, may not even be considered in a divorce action. 


“Things are not what they seem,” says Longfellow. The sun does not move, the 
world is not flat. Let the Chancellor deal with facts as they are in the dpmestic rela- 
tions court. Let him have the power and right to make a scientific investigation, 
entirely calm and impersonal, intent on ascertaining exact facts. Now he is forced to 
listen to the ninety-day sojourner, singing the worn out ditty; first the introduction, in 
which she avers her intent to always live in Florida; then the main theme of the melody, 
the praise of herself as a faithful, loving, dutiful wife; then the minor strain that tells 
of the villianous cruelty of the husband, wholly unprovoked; and then the closing chorus, 
the petition for liberty for such model sweetness. The decree granted, she gives the Judge 
a pretty bow, the solicitor an engaging smile, and herself to the new sweetheart waiting 
impatiently at the court room door. In sucha travesty on justice, the Judge cannot 
even be true to himself. 


For that evil in the divorce traffie occasioned by the aeceptance of fiction, false 
pretense and untruth in divorce trials, the obvious cure is an insistence upon fact, sin- 
eerity and truth. It is not meant that the Chancellor shall have arbitrary power. Far 
from it. But he may deal with Americans truthfully and straight-forwardly not as in- 
dividuals to be regimented within the narrow compass of some arbitrary statute, nor as 
mere moleclules in a mass to be directed. Parties in a divorcee action are politically “of 
age,” not infants. The greatest happiness to the greatest number is the desired founda- 
tion of all law. 


The divorce laws of democratic America ought to be such as are best to serve and 
promote the happiness of us as free and independent American citizens. America scorns 
the philosophy of regimentation. The genius of America says now as always: 


“Give me men to match my mountains, 
Give me men to match my plains. 
Men with empires in their purpose 
And new eras in their brains,” 
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“IMPLIED CONSENT” UNDER NEW FEDERAL 
RULES 


By F. R. WELLS, Orlando 


Rule 15(b) of the new Federal Rules of Civil Procedure provides in part as fol- 
lows: “When issues not raised by the pleadings are tried by express or implied con- 
sent of the parties, they shall he treated in all respects as if they had been raised in the 
pleadings.” 


Judge Joseph C. Hutcheson, Jr., at the Legal Institute in Gainesville on Decem- 
ber 3rd, expressed the opinion that a failure to object to evidence bearing on issues not 
raised by the pleadings will constitute an “implied consent” to try such outside issues. 
Professor Moore expresses a similar view: “In effect, therefore, the parties may, by ex- 
press comment, or by the introduction of evidence without objection, amend the plead- 
ings at will.” (Moore’s Federal Practice, p. 808) 


It is not at all certain that either Judge Hutcheson or Professor Moore intend to 
approve a rule of thumb — a rule that invariably or under all cireumstances a failure 
to object to evidence will constitute an “implied consent” to try issues outside ihe 
pleadings. It is possible that the extent that they would go is to treat issues which 
have been fully tried by both parties as within the proper issues whether within the 
pleadings or not; or, if they would go further than this, it is not improbable that they 
would limit the rule to cases where the adverse party clearly appears to have been ac- 
tually apprised of the significance attached to the proffered evidence by the party of- 
fering it and to have deliberately refrained from meeting the evidence offered. 


If the construction finally put on the Rule by the Courts is that a mere failure to 
object to evidence will always and invariably constitute an “implied consent” to try 
issues outside the pleadings if the evidence bears on such outside issues, the result, it 


would seem, would be to make the most revolutionary change of any made by the new 
rules. 


The controlling principle applicable in equity cases before the new rules is indi- 
cated by several decisions : 


The case of Gamble v. Brown, 29 F. 2nd (C. C. A. 4) 366, 378, intimates that amend- 
ments to conform to the proof should not be allowed when there is “indication that the 
defendants were taken by surprise or deprived of an opportunity to make any defense 
within their power.” 


In America Land Co. v City of Keene, 41 F. 2d 484, 486, the Cireuit Court of Ap- 
peals of the First Cireuit stated: “While some of the evidence in the case may have a 
bearing on the allegations in the amendment, it does not follow that the defendant on 
the new issues thus raised would have had no other defense than it offered to the charge 
of an unconstitutional ordianance and bad fa'th in its adoption. * * * Amendment after 
the case is closed proposing additional allegations to correspond with the proof are per- 
mitted when the parties have tried their case upon the theory set forth in the amend- 


ment, and any new issues thereby raised have, in the opinion of the trial court, been 
fully met.” 


In Davis v. Gates, 235 Fed. (D. C., Pa.) 192, the Court stated: Notwithstanding the 
omission to plead fraud on her part no exception or objection was during the production 
of evidence taken or made by her on that ground, and both parties have gone into evi- 
dence on the subject of the existence or non-existence of fraud as fully to all intents 
and purposes as if fraud had been properly charged against her; and if the proofs clear- 
ly show fraud on her part in the transaction the exercise of sound judicial diseretior 
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should require that leave be granted the plaintiff to so amend the bill as to make it har- 


monize with the case as made on the evidence, to the end that a decree may be made in 
accordance with the merits.” 


There is some indication in the Note of the Advisory Committee to Rule 15(b) 
that the provision in question was intended by the Committee as a mere extension to all 
types of cases of the pre-existing equity rule. Reference is made to the following Note: 
“Note to Subdivision (b). Compare Equity Rule 19 (Amendments Generally) and 
code provision which allow an amendment ‘at any time in futherance of justice,’ (e. g. 
Ark.. Civ. Code (Crawford, 1934) See. 155) and which allow an amendment of plead- 
ings to conform to the evidence, where the adverse party has not been misled and prej- 
udiced (e. g., N. M. Sta. Ann. (Courtright, 1929) Sees. 105-601, 105-602) .” 


If the new Rule goes further than the rule already in force in equity cases, ihe 
Rule may well prove a pitfall for the unwary. It is not at all improbable that some 
member of the legal profession, after a trial is over, may wake up to the fact that 
by failure to object to particular evidence he has given his “implied consent” to the trial 
of issues which during the trial he had not the slightest idea he was actually engaged in 
trying. Apparently counsel for a defendant must always be extremely alert in ob- 
jecting to irrelevant matter; otherwise there is danger that issues may unobtrusively 
be introduced into a trial which may, totally unsuspected by him, vitally affect his 
client’s rights, It is extremely difficult to always realize, on the spur of the moment and 
without an opportunity for study, the full implications of proffered evidence. That 
difficulty is a hurdle which any trial attorney must constantly bear in mind not only 
as regards the issues raised by the pleadings but as it may bear on any other con- 
ceivable cause of action that might be asserted by the adverse party. 


There is another even more perplexing problem in this: How can you protect your 
client’s rights with regard to evidence that is material on the issues raised by the plead- 
ings but is also material on issues not raised by the pleadings? Do you give your con- 
sent to try the outside issues by failing to object to the relevant evidence when your ob- 
jection, if made, could not properly be sustained ? 


The point is vividly illustrated by the case of Helthat v. Whitehouse, 258 N. Y. 
274, 179 N. E. 493. In that ease of evidence was “admitted as an incident to the trial 
ot the issues defined in the pleadings” and the later judgment was directed for the 
plaintiff on the strength of such evidence but on a cause of action different from 
that alleged in the complaint. The Court of Appeals reversed the judgment because 
“the defendants never were apprised that they were called upon to meet such a cause 
of action until after both sides had rested, and then they were told that it was too 
late to interpose any defense to such a cause of action or to controvert the proof pre- 
sented.” The defendants were stockbrokers and members of the Stock Exchange. They 
held some stock for plaintiff’s account and they gave one E. H. Stern a “stop loss” or- 
der to sell this stock if it fell to a certain price. Stern notified the defendants that the 
stock was sold in accordance with the stop loss order, and the defendants in turn no- 
tified the plaintiff. He objected to the sale, and then brought the action, alleging in 
h's complaint in effect that the sale was made without authority. “That alleged wrong 
the defendants denied, and that issue was litigated by the parties at the trial.” 


The opinion reads further: 


“At the second trial, the judge refused to submit that issue to the jury, but 
directed a judgment in favor of the plaintiff on the ground that it then con- 
clusively appeared that the ‘specialist? employed by the defendants to sell the 
stock was the subagent of the defendants to carry out the plaintiff’s orders, that 
the specialist sold the stock to himself, and that a sale so made is not a sale 
but a conversion of the stock for which the defendants are responsible. 


Be 
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“The evidence upon that point was admitted as an incident to the trial of 
the issue defined in the pleadings as construed by the parties both at the earlied 
trial and in their opening here. * * * 


“‘The plaintiff never protested that a pretended sale by a specialist to 
himself constituted a conversion of the stock. Not until the close of the sec- 
ond trial did he raise such objection. His counsel urges in his brief that the 
plaintiff had obviously failed to notice that the purchaser named in the sales 
notice and that of the specialist who made the sale were the sume. That may 
be true, but it emphasizes the fact that the complaint was never intended or 
understood to allege a cause of action based upon a pretended sale by an agent 
to himself. The defendants never were apprised that they were called upon 
to meet such a cause of action until after both sides had rested, and then they 
were told that it was too late to interpose any defense to such a cause of ac- 
tion or to controvert the proof presented. 


“A party charged with a wrong is entitled to notice of the charge and op- 
portunity to defend. The pleading may be disregarded, the notice may be 
waived, if the parties choose to litigate at the trial an issue not raised by the 
pleadings. Then pleadings may be amended to conform to the proof. Per- 
haps the rule that judgment must be in accordance with the allegations econ- 
tained in the pleadings does not apply when the evidence, though admitted 
to prove these allegations, shows beyond dispute that a party is responsible 
for a wrong which is not alleged, and that further opportunity to defend would 
be futile and a source only of delay and injustice. Where it appears that the 
trial has been adequate for the presentation of all revelant testimony, techni- 
ealities may be disregarded. The courts are administered to promote the search 
for the truth; when that is accomplished, all else may be immaterial. The 
pleadings may not be amended, enlarged, or restricted in a manner which de- 
prives a party of opportunity to litigate a substantial question. 

“That has been done here * * * The vice of the judgment is that the de- 


fendants have been deprived of their day in court in which such questions might 
be presented.” 


The notable case of Morgan v. United States, 82 L. ed. (Adv. Op.) 757, while 
having to do with procedure of administrative boards, contains language wh‘ch may 
have a bearing on the construction that may ultimately be placed on the expression “im- 
plied consent” in the new Rules. In that case the Supreme Court set aside an admini- 
strative order because a “full hearing” as required by the Statute had been denied the 
respondent. The Court said “Congress, in requiring a ‘full hearing,’ had regard to ju- 
dicial standards,—not in any technical sense but with respect to those fundamental re- 
quirements of fairness which are of the essence of due process in a proceeding of a ju- 
dicial nature.” Among the “basic concepts of fair play” embodied in the judicial tra- 
dition is the right to have a reasonable opportunity to know the claims of the op- 
posing party and to contest them. “The right to a hearing embraces not only the 
right to present evidence but also a reasonable opportunity to know the claims of the 
opposing party and to meet them.” And, as to the ease then before it, the Court said: 
“Those who are brought into contest with the Government in a quasi-judicial proceed- 
ing aimed at the control of their activities are entitled to be fairly advised of what 
the Government proposes and to be heard upon its proposals before it issues its final 
command.” If this is true in a proceeding of an administrative board, it may he a 
fair deduction that a defendant in an adversary eivil proceeding is “entitled to be 
fairly advised of what” the adverse party “proposes and to be heard upon its proposals” 
before the Court issues its final command. 

At any rate it would seem to be certain that one of the most important problems 
presented’ by the new Rules is the precise meaning of the expression “implied consent” 


and the bar will likely await with much intereet the trend of actual court decision with 
regard thereto. 
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THE NEED FOR FUNDS TO EFFECTUATE 
CIRCUIT COURT COMMISSIONS 


Acting upon the petition of the Florida State Bar Association and 
the petition for re-hearing sponsored by the Junior Section, the Supreme 
Court created the Circuit Court Commissions to deal with unauthorized 
and unethical practice of the law. There has been a fine response on the 
part of the Circuit Judges and the local Bar Associations to this action of 
the Supreme Court. Every circuit except one has reported to us the ap- 
pointment of their commissions. We now have splendid machinery for 
a care of two of the most objectionable elements in the practice of 
the law. 

But, we lack the sinews of war. Already it has been pointed out by 
such men as General W. A. MacWilliams, Dean of the St. Augustine Bar, 
that the several commissions have no funds to properly function. 

The petition to the Court anticipated this situation and asked for a 
rule which would require attorneys to enroll annually and pay a fee of 
$3.00. This proposal was designed to accomplish two purposes: first, to 
furnish the money to make effective the work assigned to these commis- 
sions; and second, to provide a system of enrolling attorneys so that there 
would be available in each county an authorized list of active attorneys. 
As astounding as it may seem, there is nowhere in this state an accurate 
list of all persons authorized to practice law. Some were admitted by the 
Circuit Courts, others by the Supreme Court and still others by the State 
Board of Law Examiners. 

We have made a step forward, but if we can take one more step 
by establishing the enrolling feature we shall have in this state a unified 
Bar with power to cope with the problems which confront it. 

It has been suggested that in case of prosecutions for unauthorized 
or unethical practice that attorneys should be brought in from other cir- 
cuits who would not because of local ties be embarrassed or intimidated in 
the handling of these prosecutions. An investigator would also add to ef- 
fectiveness of the rule. We believe this to be a good suggestion, but at pres- 


ent there are no funds to pay the expense. These are the next goals of the 
Bar Association. 


Edite nials 
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ABIT NIX BANQUET SPEAKER 


Abit Nix of Athens, Georgia, has accept- 
ed President Bentley’s invitation to be the 
speaker at the annual banquet on March 
24th. 


Mr, Nix is an accomplished, delightful 
and entertaining speaker for an occasion 
of this kind. He is a practicing attorney 
of Athens, Georgia, a graduate of the Uni- 
versity of Georgia, and Harvard University, 
former referee in bankruptcy and for many 
years a professor of law in the University 


of Georgia and secretary of the law college. 


He has been active in the Bar Associa- 
tion of Georgia and is a member of the 
American Bar Association. Several years 


ago he was the runner-up as a candidate 
for Governor of his native state. 


The list of his clients in Martindale 
places him among “Who’s Who” in the 
legal profession. 


We are sure those attending the banquet 
will be delighted with the message and the 
personality of Mr. Nix. 


THEY TELL ME THAT 


Thomas J. Ellis of Miami has been ap- 
pointed Assistant Attorney General, suc- 
ceeding W. P. Allen who recently resigned. 

E. B. Casler, Jr., attorney of Clearwater, 
has been elected Mayor of that city by a 
vote of three to one. 


Lewis W. Petteway, formerly of Tampa 
and more lately of Miami, and now prac- 
ticing in Tallahassee, has announced his 
candidacy for city commissioner of the 


latter city. 


Wm. Blount Myers, well known Talla- 
hassee attorney, is in Johnson’s Sanitar- 
ium recovering from severe injuries suf- 
fered in an automobile accident near Quin- 
cy on December 18th. 

Ralph Richards has been named City At- 
torney of Clearwater succeeding John C. 
Polhill. 


Sam T. Dell, Jr., of the firm of Hamp- 
ton, Jordon & Lazonby will marry Miss 
Elizabeth Shands of Gainesville on Janu- 
ary 14th. 


| 
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CHANGES IN LAW FIRMS 


Announcement is made that the firm of 
Knight, Adair, Cooper and Osborne was 
dissolved as of December 31st by the with- 
drawal of Raymond D, Knight and Clar- 
ence G, Ashby. 

Henry P. Adair, H. Plant Osborne and 
Cyril C. Copp will continue in the prae- 
tice of law under the firm name of ADATR, 
COOPER, OSBORNE & COPP, with of- 
fices in the Barnett National Bank Build- 
ing, Jacksonville. 

Associates are Henry Fletcher Martin, 
J. Henson Markham, John M. MeNatt, W. 
V. Barney, Victor Blue, William A. Me- 
Rae, Jr., and Ray W. Richardson. 


Raymond D. Knight and Albion W. 
Knight, the former being lately a member 
the firm of Knight, Adair, Cooper & Os- 
borne, have announced their association in 
the general practice of law under the 
firm name of KNIGHT & KNIGHT, with 
offices in the Barnett National Bank Build- 
ing, Jacksonville. 

Associates are Laurence Kaye Walrath 
and Harry T. Pegues. 

Fred H. Kent, Clarence G. Ashby and 
McCarthy Crenshaw announce the forma- 
tion of a partnership for the general prac- 
tice of law with offices in the Florida Na- 
tional Bank Building, Jacksonville, under 
the firm name of KENT, ASHBY AND 
CRENSHAW. 


Birkett F. Jordan and J. Lance Lazonby, 
heretofore practicing under the firm name 
of Hampton, Jordan & Lazonby, with Sam 
T. Dell, Jr., as an associate, have an- 
nounced the formation of a partnership, to 
continue at the same location and with 
the same personnel in the Baird Office 
Building, Gainesville, under the firm name 
of JORDAN, LAZONBY & DELL. 


W. Kenneth King, who was associated 
with his father, the late Judge William G. 
King, and J. Frank Houghton announce 
the formation of a partnership under the 
firm name of KING & HOUGHTON with 
offices in the Florida Theatre Building, St. 
Petersburg. 


David H, Wilkison and Charles W. Hunt 
have announced the formation of a partner- 
ship under the tirm name of WILKIN- 
SON & HUNT with offices in the South- 
ern National Bank Building, St. Peters- 
bure. 

k. E. FENDERSON, formerly with the 
firm of Cook & Harris, has withdrawn and 
hecomes a member of the legal staff of the 
Florida Power Corporation. 

Cody Fowler and Robert H. Givens, Jr.. 
announce their association as partners in 
the practice of law under the firm name 
of FOWLER & GIVENS, with offices in 
the Alfred I. DuPont Building, Miami, 

Mr. Fowler will continue to maintain his 
present law offices in Tampa. 

HUDSON & CASON have announced 
that J. MARK WILCOX became a mein- 
ber of that firm on January Ist with of- 
fices in the Seybold Building, Miami. 

Members of the firm and the associates 
are Frederick M. Hudson, Fred W. Cason, 
Rudolph Isom, Garland M. MeNutt, J. 
Mark Wilcox, Park H. Campbell and Wil- 
liam A. Herin, 

WILLIAM HL. ELLIS, recently retiring 
from the Supreme Court, announces his as- 
sociation, in an advisory capacity, with the 
law firm of PETTEWAY & GWYNN in 
the general practice of law, Tallahassee. 

The firm of Cook and Harris has an- 
nounced the change of the name of that 
firm to COOK, HARRIS, BARRETT, Me- 
GLOTHLIN & DEW with offices in the 
Florida National Bank Building, St. Pet- 
ersbure. 

Members of the re-organized partnership 
whieh was effective on January Ist are 
Bayard S. Cook, John D. Harris, U. C. 


Barrett, Harvey L. MeGlothlin and Jack 
C. Dew. 

CHARLES E. BENNETT, formerly 
with Knight, Adair, Cooper & Osborne, an- 
nounces that he will practice alone with 
offices 
ville, 


in the Bishee Buildine, Jackson- 
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H. ROOT announces the opening of law 
offices in the Alfred I. DuPont Building, 
Miami. 


J. A. McClure, Jr., formerly of the firm 
of Bussey, Mann and Barton, and George 
S. Saltsman, formerly with Charles 
Brock, have announced the formation of 
a partnership to be known as McCLURE 
AND SALTSMAN with offices in the 
First Federal Building, St. Petersburg. 


V. R. Judson, formerly president of the 
Columbia Bank for Cooperatives, and Jesse 
Willson, formerly with the firm of Willson 
and Martin, have announced the forma- 
tion of a partnership under the firm name 
of JUDSON AND WILLSON with. offices 
in the Walker Building, Bartow. 


E. SNOW MARTIN, formerly with the 
firm of Willson and Martin, has announced 
that he will continue his practice of law 
in his old offices in the Seward Building, 
Bartow. 


G. B. Knowles and Samuel Kirk an- 
nounce the formation of a partnership 
for the general practice of law with offices 
in the First National Bu'‘lding of Braden- 
ton under the name of KNOWLES AND 
KIRK. 

Mr Kirk was lately a member of the 
firm of Singletary, Kirk and Cornwell. 


PROFESSOR CRANDALL ADDED TO 
RULES COMMITTEE 

At the request of President Bentley and 

Herbert S. Sawyer, chairman of the Com- 

mon Law Rules Committee, Professor Clif- 

ford W. Crandall of the University of 

Florida has accepted appointment on the 
Common Law Rules Committee. 


BELLEVILLE-BILTMORE HOTEL 
BUILT BY PLANT 

In the last issue of the Journal it was 
inadvertently stated that the Belleview-Bilt- 
more Hotel, the scene of the next conven- 
tion of the Florida State Bar Association, 
was one of the last of the famous Flagler 
hotels. This was an error. The editor is 
told that it was built by Henry Bradley 
Plant, who also built the famous Tampa 
Bay Hotel in Tampa and brought the now 
Atlantic Coast Line Railroad to the West 
Coast. 


C. Edmund Worth 
Tampa 


Chairman Legislative 
Committee will report 
on progress made in 
behalf of enactment of 


Criminal Code, Mar. 23. 


DOINGS OF THE PRESIDENT 


The president has been working with 
Bart A. Riley and the printer trying to get 
out the Criminal Code, hence has not made 
as many trips in the interest of the Bar as 
in previous months. 


On December 13th attended a meeting of 
the State Chamber of Commerce at Holly- 
wood and succeeded in getting that body to 
approve the proposed Criminal Code and 
call upon the Legislature to enact it. 


On December 16th attended the Polk 
County Bar Association meeting in Bar- 
tow and spoke upon the program of he 
State Bar Association, particularly em- 
phasizing the legislative program which has 
to do with the enactment of the new Crimi- 
nal Code for Florida. 


On January 3rd at noon spoke on the 
subject of the Criminal Code before the Ki- 
wanis Club of Milton. 


On Jan. 3rd attended an evening meeting 
of the Bar of the First Cireuit at Florida- 
town near Pensacola and spoke on the 
program of the Florida State Bar Associ- 
ation, with particular reference to the 
Criminal Code which is the present legis- 
lative objective of the Association. 


AMERICAN CITIZENSHIP COMMIT- 
TEE MEETS 


On the eall of Col. W. E. Kay, chairman 
of the American Citizenship Committee, a 
meeting was held in the chairman’s office 
in Jacksonville on January 14th. 

Other members of the committee are G. 
B. Knowles, Bradenton; Henry F. Lillien- 
thal, West Palm Beach; S. Pierre Robi- 
neau, Miami; Lewis H. Hill, Tampa, and 
Emmet Safay, Jacksonville. 


i 
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UNAUTHORIZED PRACTICE NEWS BRIEFS 


COMMITTEE TO MEET 


The next regular meeting of the Ameri- 
ean Bar Association Committee on the 
Unauthorized Practice of the Law has been 


called for January 7 and 8, in Chicago. 


COLLECTION AGENCY CASE 
AFFIRMED 


On November 9, 1938, the Ohio Firsi 
District Court of Appeals, affirmed the 
judgment of the trial court in the ease of 
United Radio, Ine., against J. C. Cotton, 
operator of the Provident Credit Co., of 
Ciniennati. 


ARKANSAS ADOPTS AMENDMENTS 
TO REGULATE PRACTICE 
OF LAW 


On November 8, two amendments to the 
State Constitution of Arkansas were 
adopted. 


The first amendment empowers the Su- 
preme Court of that State to regulate the 
practice of law in that State. 


The second amendment taking effect 
January 1, 1939, places all matters of 
estates and probate matters into the hands 
of the Chaneellor, relieving the Probate 
Judges (who are laymen) of any power 
whatsoever in the administration of estate 
and probate matters. 


LAW MAN FINED IN NEW YORK 


On August*11, 1938, one William T. 
Collins was found guilty by Judge Stod- 
dard of the Supreme Court of Queens 
County, New York, and sentenced to pay 
a fine of $25.00 for having engaged in the 
business of preparing petitions and _ re- 
ceipts in dispossess cases. 


NEBRASKA ATTORNEY GENERAL 
GIVES OPINION ON CORPORATE 
PRACTICE OF LAW 


On March 2, 1938, the Hon. Richard C. 
Hunter, Attorney General of Nebraska, in 
answer to an inquiry of the presiding judge 
of the Nebraska Workmen’s Compensa- 
tion Court, states that a corporation could 


not practice law before that court, and 
that corporations being intangible persons, 
could only be represented in legal proceed- 
ings by an attorney. 


CHICAGO BAR ADOPTS STATEMENT 
OF PRINCIPLES IN MISSING 
HEIRS BUSINESS 


The Chicago Bar Association’s Commit- 
tee on Unauthorized Practice and its Un- 
authorize Practice and its Board of Man- 
agers have recently approved and adopted 
a statement of principles with reference 
to persons engaged in the business of lo- 
eating missing heirs. 

The statement of principles has been ap- 
proved by the Judge of the Probate Court 
of Cook County. 

The statement consisting of seven parts 
was carried in full in the December issue 
of the Unauthorized Practice News. 


LAYMAN FOUND GUILTY IN 
CHICAGO 


On October 6, 1938, Jerome Levi was 
found guilty of contempt of court by Eu- 
gene L, McGarry, of the Municipal Court 
of Chieago for abusing the processes of 
the court by filing suits pro se where he 
was not the owner of the property in a 
forcible entry and detainer suit. 


NON-LAWYER APPLICANTS 
TAKE EXAMINATIONS 
BEFORE I. C. C. 


On August 11, 1938, the Interstate Com- 
merece Commission announced that it had 
determined that all applicants for admis- 
sion to practice before it who were not at- 
torneys at law admitted to practice before 
the Supreme Court of the United States 
or the highest court of any state shall be 
admitted only upon written examination, in 
order that the applicant may show that 
he is “possessed of the necessary legal and 
technical qualifications to enable him to 
render valuable service before the Com- 
mission and is otherwise competent to ad- 
vise and assist in the presentation of mat- 
ters before the Commission.” 


MUST 
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LIFE’S RECORDS CLOSED 


MAYNARD RAMSEY 

Maynard Ramsey, 53, prominent Tampa 
lawyer and one time Assistant U. S. Dis- 
trict Attorney, died on December 22nd. 

Mr. Ramsey, who was a native of Cleve- 
land, Tennessee, and a graduate of Cumber- 
land University, came to Tampa 13 years 
ago, He was first admitted to practice in 
Tennessee in 1907. After coming to Flori- 
da he was a member of the firm of MeKay, 
Withers and Ramsey, and at the time of 
his death was a member of the firm of Me- 
Kay, Maefarlane, Jackson and Ramsey. 

He was predeceased by his former law 
partner, Bob Withers, a little more than a 
week, 

In addition to his widow, Edith Ramsey, 
he was survived by Miss Isabelle Ramsey, 
a student at Florida State College for 
Women, and a son, Maynard Ramsey, Jr., 
amateur golf champion and law student 
at the University of Florida. 

Mr. Ramsey was a member of the Tam- 
pa-Hillsborough and the Florida State Bar 
Associations. 


MANLIUS MOREY 

Manlius Morey, widely known Pensa- 
cola attorney, 71 years of age, was found 
dead in his office in Pensacola, on Deeem- 
ber 9th. 

Judge Morey, as he famiharly 
known, had practiced law in Pensacola for 
more than 25 years. 


J. P. DONLEY 

J. P. Donley of St. Petersburg myster- 
iously disappeared from the Clyde-Mallory 
steamship Shawnee between Jacksonville 
and Miami on December 19th. 

Mr. Donley was about 60 years of age 
and had practiced law in St. Petersburg 
for more than 10 years. He was a former 
officer of the American Bank and Trust 
Company. 


ROBERT ALLEN BURFORD 


Robert Atlen Burford, dean of the Ocala 
Bar and one of Florida’s most distinguished 
attorneys over a period of many years, 
died at his home in Oeala on December 
29th in his 82nd year. 

He served Marion County in the Flori- 
da house of representatives in 1891, was 


a former ety and county attorney and a 
former solicitor of the criminal court of 
record for Marion County. In 1888 and 
in 1896 he was a Democratie presidential 
elector for the state at large. 

Mr. Burford had been a resident of Ocala 
for more than half a century, and for the 
past 40 years had been division counsel 
for the Atlantie Coast Line Railway and 
its predecessor, the Plant system. 


GEORGE TIMOTHY O’FARRELL 

George Timothy O’Farrell, 70, of Miami 
Beach died on December 15th. 

Mr. O’Farrell went to Miami 13 years 
ago from Washington. He was a graduate 
ot the University of Michigan and served 
a term as city solicitor and two terms as 
probate judge in Defiance, Ohio, later mov- 
ing to Washington where he practiced his 
profession. 


DR. E. RAYNIOND 


Dean of Stetson University Law School 


will be a Convention Speaker, Belleair, 
March 23-5, 
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CIRCUIT COURT COMMISSIONS RECENTLY 
APPOINTED 


FIRST CIRCUIT 
J. E. D, Yonge, Pensacola, 3 years. 
John T. Wigginton, Milton, 3 years. 
George W. Barrow, Crestview, 3 years. 
R. A. MeGeachy, Milton, 2 years. 
D. Stuart Gillis, Defuniak Springs, 2 
years. 
William Fisher, Jr., Pensacola, 1 year. 
A, G. Campbell, Jr., Defuniak Springs, 
1 year. 
SECOND CIRCUIT 
J. Velma Keen, Chairman, Tallahassee, 
3 years. 
Edgar S. Blake, Quiney, 3 years. 
R. Don MeLeod, Apalachicola, 3 years. 
T. B. Bird, Monticello, 2 years. 
A. L. Porter, Crawfordsville, 2 years. 
Robert W. Robertson, Bristol, 2 years. 
Ben Willis, Tallahassee, 1 year. 


FOURTH CIRCUIT 
Lacey Mahon, Chairman, Jacksonville, 3 
years. 
William J. DeHoff, Jacksonville, 3 years. 
J. Henry Taylor, Jacksonville, 2 years. 
Thomas M. Linton, Fernandina, 2 years. 
T. J. Jennings, Green Cove Springs, 
2 years. 
Edward W. Muleahy, Jacksonville, 1 
year. 
FIFTH CIRCUIT 
L. W. Duval, Ocala. 
F. B. Howell, Bushnell. 
T. G. Futech, Sr., Leesburg. 
M. C. Seofield, Inverness. 
SIXTH CIRCUIT 
H. L. MeGlothlin, St. Petersburg. 
E. C, Watson, St. Petersburg. 
E. B. Casler, Jr., Clearwater. 
Lee L. Baker, Clearwater. 
O. L. Dayton, Dade City. 
SEVENTH CIRCUIT 
W. A. MeWilliams, St. Augustine. 
H. E. Merryday, Palatka. 
Francis P. Whitehair, DeLand. 
John R. Parkinson, Daytona Beach. 
H. T. Cook, Bunnell. 
E. W. Gautier, New Smyrna. 
TENTH CIRCUIT 
Nat J. Patterson, Chairman, Fort Meade. 
B. G. Langston, Lakeland. 
CG. A. Boswell, Jr., Bartow. 
Don Register, Winter Haven. 


years, 


1 year. 


V. A. Simms, Lake Wales. 
Fairfax T, Haskins, Sebring. 
Clyde Maddox, Wauchula. 
ELEVENTH CIRCUIT 
James M. Calkins, Miami, 3 years. 
Frank E. Bryant, Miami, 3 years. 
T. J. Doddell, Miami, 2 years. 
W. ©. Price, Miami, 2 years. 
Robert C. Florence, Miami, 1 year. 
TWELFTH CIRCUIT 
Lynn Gerald, Ft. Myers. 
Carl D, Fair, Punta Gorda. 
Winder H. Surrency, Sarasota. 
John B. Singletary Bradenton. 
THIRTEENTH CIRCUIT 


Karl E, Whitaker, chairman, Tampa, 3 


years, 


G, L. Reeves, Sesretary, Tampa, 3 years. 

Ray C. Brown, Tampa, 3 years. 

Frank Phillips, Tampa, 3 years. 

Luther W. Cobby, Tampa, 1 year. 
FOURTEENTH CIRCUIT 

James M. Daniel, Chipley. 

John H. Carter, Jr. Marianna. 

Marion B. Knight, Blountstown 

Clyde R. Brown, Bonifay. 

James N. Elliott, Panama City. 
FIFTEENTH CIRCUIT 

E. Harris Drew, West Palm Beach, 3 


Curtis Byrd, Ft. Lauderdale, 2 years. 
Raymond C. Alley, West Palm Beach, 


THEY BELL THE CATS IN 
MIAMI BEACH 


“It shall be unlawful for any cat to 
be permitted to be outside of any resi- 
dence or store rooms in the City of 
Miami Beach, Florida, unless such eat 
wear a bell or bells, the sound of which 
may he heard at least fifty feet. 

It is hereby made the duty of all 
policemen and any citizen of said City 
to kill any cat found anywhere within 
said City except in a residence or in 
a store room unless sueh cat wear a 
bell or bells the sound of which may be 
heard at least fifty feet.” 

Ordinance 271, Sec. 47, Miami Beach 
—Through courtesy Harry Zukernick 
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SOCIETY OF THE BAR OF THE 
FIRST CIRCUIT 


The Society of the Bar of the First Cir- 
cuit, composing Escambia, Santa Rosa, 
Okaloosa and Walton Counties, met for a 
quail dinner at Floridatown on the eve- 
ning of January 3rd. 


J. E. D. Younge spoke on the new Fed- 
eral Rules, and Ed R. Bentley, president 
of the Florida State Bar Association, spoke 
on the program of the Florida State Bar 
Association, particularly stressing the pro- 
posed Criminal Code. 


The meeting was presided over by 
Churchill Mellen, president, and arrange- 
ments were in charge of a committee com- 
posed of J. Franklin West and W. T. Rob- 
ertson of Milton. 


Officers for 1939 were elected as fol- 
lows: President, J. E. D. Yonge; Vice 
Presidents, Sam Pasco, Jr., Escambia 
County; W. T. Robertson, Santa Rosa 
County; Lloyd C. Powell, Okaloosa Coun- 
ty; A. G. Campbell, Jr., Walton County; 
seeretary-treasurer, O. Malone, 
Pensacola. 


Cireuit Judges L. L. Fabisinski of Pen- 
sacola and A. G. Campbell of DeFuniak 
Springs were present. 


TAMPA-HILLSBOROUGH COUNTY 


E. Calvin Johnson was on December 9th 
borough County Bar Association, succeed- 
elected president of the Tampa-Hills- 
ing Luther W. Cobbey. Martin Caraballo, 
Jr., was elected first vice president. 


The secretary and treasurer will be ap- 
pointed by the executive board which con- 
sists of Morris E. White, John Bell, Laban 
G. Lively, George Raney, Sr., E. E. Mon- 
rose, Jr., and A. Pickens Coles. 


There was a tie vote between Harry H. 
Cole and William E. Thompson for another 
place on the board which will be voted off 
at a subsequent meeting. 


E. DIXIE BEGGS 
Pensacola 


He will report on Cost of Law Books and 
recommend Statute Revisor Plan. 


PALM BEACH COUNTY BAR 
ASSOCIATION 


W. Murray Hammer has been elected 
president of the Palm Beach County Bar 
Association to sueceed Wilbur Cook. 

Russell O. Morrow is the first vice-presi- 
dent; R. C. Prescott, second vice-presi- 
dent; Culver Smith, third vice-president; 
Gordon Lynn, secretary; and J. Leo Chap- 
man, treasurer. 
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OR. JAMES PR. WILSON 


Professor of Law Stetson University, 
Conference Delegates Speaker on “Contin- 
uous Code Revision.” 


NASSAU COUNTY BAR 


A non-profit corporation charter has 
been granted to the Nassau County Bar 
association by DeWitt T. Gray, Cireuit 
Court Judge. 


The elected officers are Hinton Baker, 
president; Thomas I, Linton, vice presi- 
dent; and J. J. G. Cooper, secretary and 
treasurer. 


Members of the Board of directors, in ad- 
dition to the above named officers, are H. 
W. Fishler, Thomas G. Hall, D. A. Kelly, 
A. G. MeArthur, and Thomas J. Shave, 
Jr. 


POLK COUNTY BAR ASSOCIATION 


The Polk County Bar Association held 
a banquet at Bartow on December 16th, aft- 
er which the members attended the Bar- 
tow-Clearwater High School football game 
in a body. 


During the afternoon the program con- 


sisted of a golf tournament and a picture 
show party. 

The speaker of the occasion was Ed R. 
Bentley, president of the Florida State Bar 
Association. The meeting was presided 
over by Nat J. Patterson of Fort Meade, 
president, and the arrangements were in 
charge of C. A. Boswell, Jr., E. A. Bo- 
sarge, R. L. Hughes, Jr.. and M. H. Ed- 
wards. 


DADE COUNTY BAR 


Judge H. F. Atkinson, senior cireuit 
judge for that county, was the principal 
speaker before the Dade County Bar Asso- 
ciation on December 6th. He urged the 
lawyers to give some study “to causes which 
apparently are leading to the disintegra- 
tion of our government.” 

In the course of his remarks, he said “it 
seems to me the legal profession is suffer- 
ing by its failure to attempt to regain some 
hold upon the policies of government and 
to direct them along better lines.” 


JACKSONVILLE BAR ASSOCIATION 


The Jacksonville Bar Association on De- 
cember 16th heard Justice Elwyn Thomas 
say that “legal practice and procedure 
needs to be thoroughly pruned and revised.” 

The meeting was in honor of the new 


Judge and was presided over by John E. 
Mathews as toastmaster. Talks were made 
by Justice Armstead Brown, Col. William 
E. Kay, Judge Louie Strum, Judge DeWitt 
T. Gray and Giles J. Patterson. 


VOLUSIA COUNTY BAR 
ASSOCIATION 


Joseph A. Searlett of Deland is the new 
president of the Volusia County Bar As- 
sociation, elected on December 19th to suc- 
ceed Thomas N. Tappy of Daytona Beach. 

Other officers elected were: Horace D. 
Riegle, vice president; Herbert Fuller, New 
Smyrna Beach, second vice president; Lew- 
is F. Law, secretary-treasurer. 

Other members of the executive council 
are David L. Black, Walter A. Shelley, 
Mrs. Mary Howarth, and W. J. Gardiner. 
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SUPREME COURT AMENDS RULES 


In The Supreme Court of Florida 
January Term, A. D. 1939 


From and after February 15, 1939, Rule 27 of this Court shall read as follows: 


All applications for writs of mandamus, certiorari, prohibition, quo warranto, habeas 
corpus, and other writs necessary to the complete exercise of the jurisdiction of this 
Court as authorized by Section Five, Article Five of the Constitution shall be made as 
herein provided and may be heard any Tuesday at 9:30 A. M. provided five days notice 
of such application shall have been given to the adverse party or his counsel and proof 
filed with the Clerk of this Court. Applications raising questions of faet which will 
require the taking of testimony to determine will not be entertained. If presented in 
person, no further oral argument on them will be permitted. Copy of every brief required 
under this rule shall be furnished the adverse party. 


Certiorari 


Application for writ of certiorari shall be by petition which shall be accompanied by 
a certified transcript of the record of the proceedings the petitioner seeks to have reviewed 
or so much thereof as is essential. Unless shown by opposing counsel to be necessary, no 
other record shall be required. The petition shall contain a concise statement of the 
cause and the reasons relied on for granting the writ. It shall also be accompanied by 
a supporting brief prepared in compliance with the rules of this Court. Copy of the 
petition, transcript, and brief shall be furnished Respondent or his counsel at the time 
notice of application therefor is filed with the Clerk of this Court. The Respondent may 
file his brief in opposition to the writ within ten days after he is furnished with copy of 
petitioner’s brief. Unless further proceedings are ordered by the Court, the cause shall 
then be finally disposed of without oral argument. 


Prohibition 


Application for writ of prohibition shall be by suggestion stating the nature of the 
proceeding sought to be prohibited. The contents of the suggestion shall be substantially 
as required by statute, now Section 5450, Compiled General Laws of 1927. If the sug- 
gestion makes a prima facie case, the Court will issue a rule directed to the inferior court, 
and any other party respondent joined therewith, commanding it to show cause on a 
return day certain why the writ as prayed for should not be granted. On the return day 
so fixed or sooner if desired, the respondent shall file such appropriate pleadings as he 
may deem proper, including his brief in support thereof. The Relator shall be given 
not exceeding ten days to file his brief at which time the cause shall be ready for final 
disposition without oral argument. 


Mandamus 


Proceedings in mandamus shall be instituted by petition setting up as briefly as may 
be the basis for the relief prayed. If the petition makes a prima facie case, the Court 
will issue the alternative writ or it may issue a rule to show cause on a return day certain 
why an alternative writ should not be granted. On the return day, Respondent shall 
plead to the writ as he may deem proper, supporting said plea or pleas with a brief. 
Relator shall be allowed not exceeding ten days to file his reply brief at the conclusion 


of which the cause shall be finally adjudicated unless further proceedings may be ordered 
by the Court. 
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Original petitions in mandamus will not be entertained by this Court unless a state 
officer, state board, state functionary, or some other agency authorized to represent the 
public generally, is named as Respondent. It shall be the duty of Relator to furnish 
the Respondent named a copy of the petition at the time he is served with notice of appli- 
cation for the alternative writ and failure to do so shall be cause to dismiss the petition. 


Quo Warranto 


Proceedings in quo warranto including informations in the nature of quo warranto 
may be instituted by petition or information in the name of the State by the Attorney 
General or by any person claiming title to the office or franchise on the refusal of the 
Attorney General. The petition shall conform to Section 5446, et seq., Compiled General 
Laws of 1927. The rule as to pleading, filing briefs, and final disposition of the cause 
prescribed herein to govern mandamus shall apply to and govern quo warranto. 


Habeas Corpus 


When application is made therefor, writ of habeas corpus may be issued by this 
Court or any Justice thereof in the manner provided by Section 5435, et seq., Compiled 
General Laws of 1937. If the validity of any statute, criminal law proceeding, or con- 
viction is attacked, the notice required herein to the adverse party shall be given to the 
Attorney General. The time for the notice to run may be shortened by the Court or 
Justice issuing the writ but in no ease shall it be dispensed with. When the writ is 
issued, an early return date shall be set at which time formal return of the officer holding 
custody of the petitioner shall be made in the absence of motion to quash or motion for 
discharge notwithstanding the return, issue shall be joined thereon, and all briefs shall 
be filed, unless additional time shall be allowed therefor. The cause shall then be ready 
for final disposition without oral argument. 


Constitutional Writs 


Application for constitutional or other writs necessary to the complete exercise of the 
jurisdiction of this Court will be entertained only after the required notice herein to the 
adverse party, unless such requirement be modified. No such petition will be entertained 
unless an appeal or writ of error has been perfected in this Court and then it must clearly 
appear that supersedeas will not completely preserve the Court’s jurisdiction. If it 
develops on the application for the writ that the ends of justice will be best served by 
disposing of the cause on the merits, the Court will so determine and permit counsel to 
file briefs, but no further argument will be permitted. 


Rules 34, 35, 36, and 37 governing certiorari are hereby repealed. This rule shall 
become effective February 15, 1939. 


Approved January 17, 1939. 
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The 


LAWYER TROUBLE 


EDGAR WAYBRIGHT, JR., Jacksonville 


That the Bar is facing a serious economie and social problem today can no longer 
be doubted. That the Bar is now in the process of making serious and irrevocable adap- 
tions to this problem is apparent to all of us. That these adaptions are often at cross 
purposes, each tending to destroy the effect of the other, to the detriment of the Bar 


as a whole, is apparent to any person willing to give consideration to the evidence at 
hand. 


Therefore, I am submitting this article in the hope that it will stimulate others who 
read it into having their opinions published here, for the general enlightenment of the 
Bar and to aid us all in forming an intelligent public opinion about our problem. 


I believe that our economic problem is part and parcel of our social problem. The 
economic problem is obvious: according to authoritative surveys by the American Bar 
Association, recently released, the average well trained attorney who has been practic- 
ing for ten years is enjoying an income of $2,500.00 per year. This amounts to about 
$210.00 per month. If said attorney has a home and a family, he is certainly not get- 
ting rich. In my own ease, I have been practicing for four and one-half years. The 
first three years I practiced with my father, upon a small salary. For the past year my 
wife and I have been in our own office, hoeing our own row. For the twelve months 
from August 11, 1937, to August 1, 1938, we took in $2,030.00; or an average of 
$178.33 per month. After this experience we were able to balance our books and see 
exactly how much it was essential for us to average per month in order for us to keep 
our doors open and not file application with the W. P. A. We found that an income of 
$155.50 per month was absolutely necessary in order to stay open and live, We like- 
wise found that we were faced with serious doubts about whether or not we would av- 
erage that necessary income. For instance, our income each month charted against that 
absolutely essential income, looks as follows: 


Percentage of income based upon necessary income of $155 per month 


= alas = = = = $240 
A 220 
A 200 
+ 180 
A 140 
120 
100 


You can see from the above chart that August looked doubtful, October was a de- 
spair, December and January looked doubtful again, and that by the end of June another 
period of despair had arrived. You can also see what fun we’ve had stalling creditors at 
various periods in that cycle. And one must vemember that we could not foresee a good 
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month ahead; we often thought there wouldn't be 2 good month and that we would have 
to close the office. 


But our experience has been only typical in a small way, and on its own scale, 
of the most of the members of the Bar. Jacksonville has approximately 400 attorneys. 
Of these numbers, about one in twenty, or five per cent of our local bar, are relatively 
well off and make most of the income now derived from the practice of law here. This 
of itself should not be, and is not, the object of complaint. The trouble is that even our 
five percent, as well as the balance of us, are feeling unnecessary economic hardship. 


I make no discussion of the very small percentage of attorneys who might be consid- 
ered unqualified. 


Last year we saw the Bar attempting to meet this problem by the obvious expedient 
of arbitrarily limiting the number of persons admitted to the Bar. At that time I point- 
ed out the malicious effect of such a program (Florida Law Journal, July, 1937). Hap- 
pily the Supreme Court, in an honest and truthful opinion by Justice Terrell, concur- 
red in by an unanimous Court, settled for at least the present the contention that form- 
al college education, with its financial requirements in disregard of other more impor- 
tant qualifications, should be the criterion for admission to the Bar, 


This year we have seen the Bar attempting to meet the economic problem by the 
second most obvious expedient of forcing all mmbers to operate by a Code of Ethies 
which prohibits the solicitation of business. The adoption of this expedient would seem 
to indicate that the Bar is in a truly desperate situation economically, and that the 
individual members of the Bar are unwilling to allow their associates to make an in- 
come by methods which tradition and the Common Law forbids. It is hardly neces- 
sary to point out that the tradition and the Common Law were established under con- 
ditions vastly different from those existing here today. Every informed attorney - 
knows that the field for the practice of law has been reduced by half in the past fif- 
teen years. We have seen the real estate business taken over by title insurance cor- 
porations who are permitted to advertise. We have seen the wills and administration 
of estates taken over by banking and trust companies who are permitted to solicit busi- 
ness. We have seen the defense of damage and personal injury cases taken over by 
insurance corporations who are permitted to solicit business. We have seen the prose- 
cution of damage and personal injury cases taken over by these same insurance cor- 
porations, who are permitted to solicit the settlement of claims from the injured par- 
ties. We have seen many of the Court’s functions taken over by administrative com- 
missions who have little, if any, consideration for the practice of law. If these con- 
ditions, and others similar to them, existed when the traditions and Common Law were 
established which forbid the solicitation of business, then I submit that the judgment of 
those who established them was faulty. 


How does it serve the public to have a corporation, instead of a lawyer, present an 
injured man’s claim to itself? How does it serve the public, from a legal point of view, 
to have a corporation defend a damage suit claim, instead of having the defendant de- 
fend his own claim in accordance with the defense he really has or wishes to assume 
and by his own attorney? How does it serve the public, from a legal point of view, to 
have a person who wishes to own real estate represented by a corporation rather than 
by his own attorney in examining the title? How does it serve the public from a legal 
point of view, to have a person who wishes to provide for his loved ones after his death 
represented by a corporation, rather than by his own attorney who has spent years 
in personal study and practice in order to be better able to serve him? How does it 
serve the public to have the public keep locked tight in its bosom, through fear or ig- 
norance, its legal problems, rather than come to us who have spent years in study and 
practice in order to be able to solve these very same legal problems? 


As you see, I brush aside all consideration for the more acceptable forms by which 
these evils are known. A bad odor smells bad no matter by what name it is known. The 
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faet that lawyers no longer serve the general public is known to the general public bet- 
ter than its is to the lawyers themselves, who are paying the price for their lack of serv- 
ice by suffering their present economic travail. 


The reason why lawyers fail to serve tue general public is, in my opinion, be- 
cause, through confused thinking and the mockery of false idealism, the lawyers fail to 
solicit business. In other words, we fail to acquaint our potential cash customers with 
the services which we have to offer. We fail to find out from John Q. Publie what 
his individual legal problems are and inform him what we can do for him. 


Solicitation of business is an intergral part of every business. Every business man 
knows that production can only go forward as fast as salesmanship goes forward 
Whether this be a good thing or a bad thing, it is what the public demands. If we are 
to survive as a profession, we must survive as a business, or become a government con- 
trolled subsidy. If we are to survive as a business, then we must go about our economic- 
social problem in a business like way. We must, in my opinion, solicit business. 


LARGEST and 
FINEST HOTEL 
300 Beths 
ROOS! 
downtown business, shopping and 
theater district. Every room an 
cireu ice weter, r fan and 
bed ing me. Suites of parlor, 
in Carling Grill, and in the Tavern. 
All Outside Rooms---No Court 
77 Rooms-- Single with Private Bath $2.00- 
44 Rooms - $2.50 55 Rooms - $3.00 
66 Rooms - $3.50 23 Rooms - $4.00 
11 Suites: Parlor Bedroom & Bath - $6.00 
Slight Increase in Rates for Double Occupancy 
Very Attractive Weekly and Monthly Retes 


300 Rooms 
e@ Conveniently located in 
room with private 
bedroom and bath cuisine 
Circulating Ice Water in every room 
24 Sample Rooms with Private Bath $4.00 
A Robert R. Meyer Hotel 
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THE PRIDE OF JACKSONVILLE 


Jacksonville 
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ROBERT KLOEPPEL HOTELS 


HOTEL 
GEORGE WASHINGTON 


WONDERHOTEL 
of THE SOUTH 


HOTEL GEORGE 
WASHINGTON 


WEST PALM BEACH 


HOTEL INRATES... 
FLAGLER EVERY MODERN 


CONVENIENCE... 


GARAGE DIRECTLY CONNECTED 
WITH LOBBY... 
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No matter what part of Florida you’re planning 
to visit ... no matter how much or how little 
you’re planning to spend... “COLLIER” is the 
ene name to remember!—Collier chain of hotels. 


Year Round Hotels 


TAMPA TERRACE 
and FLORIDAN 
Tampa 
LAKELAND 
TERRACE 
Lakeland 
DIXIE COURT 
W. Palm Beach 


Seasonal Hotels 


Open Dec. Ist---Apr. 10th 
ROYAL WORTH 
W. Palm Beach 


MANATEE RIVER 
Bradenton 
SARASOTA 
TERRACE 
Sarasota 
CHARLOTTE 
HARBOR 
Punta Gorda 
GASPARILLA INN 
Boca Grande 
EVERGLADES INN 
Everglades 
USEPPA INN 
Useppa Island 


LAKELAND 
Aral 
Track 
TAMPA 
Metal 
Terrace 


BRADENTON 
Metal 


SARASOTA 
Mitel Gerace 


PUNTA GORDA 
O Marly: Weel 


BOCA GRANDE 


San 


USEPPA ISLAND 
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EVERGLADES 


. PALM BEACH 
Sam Ww. 
pal 
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For sportsmen, for motorists, for leisure-seekers, for 


season residents or two-week vacationists . 


. . Collier 


hotels provide a warm and friendly Florida welcome! 


Apply to TRAVEL AGENT or address individual hotel managers or 


COLLIER FLORIDA COAST HOTELS 


745 FIFTH AVENUE 
NEW YORK, N. Y. 
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Yh Nalirmad Bank 
of Jecksonsille 
wishes lo call your altention to the 


Trust Department 


ofthe Bank 
acts as Cxeculor ox Administrator of Estates, and 
nendors all forms of Tuust 
and conporations 
The protection of the nightsof-and prrspion 
cooperalion with the Members of the Bar 
ane fundamental elements of the policy 

ofour Tpust Department 


DIGEST 


FLORIDA REPORTS 


Our Editors have studied carefully all 
Florida Cases from the earliest times 
and those Federal and U. S. Supreme 
Court Cases that relate to the Florida 
Law and have presented the results in 
an Encyclopedic treatment covering 443 
subjects of Florida Law (there are 443 
Titles). 


The indexing and cross-referencing 
system used is simple and thorough. 
You can find all the law in the cases 
covered and find it quickly. 


Nothing can take the place of this valu- 
able set in your library — it is an Ency- 
clopedia and Digest combined. 


The set is complete in 15 volumes, 
with 1938 Cumulative Pocket Parts. 


@ Write for price and 
convenient terms. 


John M. Elliott 
Florida Representative 


THE HARRISON COMPANY 


LAW BOOKS 
Atlanta, Georgia 
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